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Nos. 9994 and 9995 


IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


NATIONAL Lasor RELATIONS Boarp, 
Petitioner, 


US. 


THE CiTIzEN-NEws Company, a Corporation, 


Respondent. 


BRIEF FOR THE RESPONDENT. 


Summary of Argument. 


I. The National Labor Relations Act is not applicable 


to respondent. 


II. The Board’s findings of fact on the matters in 
controversy are not supported by substantial evidence, 
and respondent has not violated Sections 8 (1) and (3) 
Oi tine Act. 


III. The Board’s orders are not valid or proper under 
tiee.ct. 


=) a 
ARGUMENT. 


POINT I. 
The National Labor Relations Act Is Not Applicable 
to Respondent! 

The Board’s findings with respect to business of the 
respondent do not take into consideration certain factors 
of importance in determining the question of whether a 
relatively small newspaper is within the jurisdiction of the 
Act. Not to exceed 10% of the total advertising revenue, 
and not to exceed 5% of the total revenues, of respon- 
dent come from advertising from outside of California. 
Only % of 1%, approximately 130 copies, of the total 
circulation of approximately 26,000 copies were sent out- 
side California, an inconsequential amount such as would 
merit no consideration either as a burden upon, or an ob- 


struction to inter-state commerce or the free flow thereof. 


The 1938 strike in the plant of respondent did not 
burden or obstruct commerce or the free flow of com- 
merce in inter-state traffic, nor would a strike today in 
the plant of respondent either interfere with supplies or 
orders coming to respondent from without the State, nor 
would it tend to interfere, burden or obstruct commerce 


or the free flow thereof. 


The case of the National Labor Relations Board v. 
Hearst, etc., 102 F. (2d) 658 (1939—C, C. A. 9) quoted 
by appellant, expressly called attention to the fact that 
the strike did actually halt inter-state shipments, which 


was not true in the case at bar. It would appear that the 
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rule laid down in the Hearsi case is not whether the 
respondent is engaged in inter-state commerce, but 
whether a labor dispute in its business substantially af- 
fects inter-state comimerce or the free flow thereof. Re- 
spondent believes there is no evidence in the case to show 
that a labor dispute of its employees has any affect upon 
inter-state commerce. Similarly, the cases of the National 
Labor Relations Board v. Fainblatt, 306 U. S. 601, and 
National Labor Relations Board v. W. H. Kistler Sta- 
tionery Co. (1941) 122 I. (2d) 989, indicate that the 
percentage of out of state business is not controlling, and 
that the determining factor is whether or not a labor 
dispute results in an affect upon inter-state commerce so 
as to interfere, burden or obstruct the free fow thereof. 

Other cases cited by the Board, such as National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 301 
UsS: 1; and Santa Citse Fruit Packimy Co. v. Natiovtal 
Labor Relations Board, 303 U. S. 453, involving mercan- 
tile concerns, where the affect of a labor dispute upon 
inter-state commerce can be readily ascertained, are not 
applicable to a small newspaper like respondent. So, too, 
National Labor Relations Board v. A. S. Abell Co., 97 
F. (2d) 951 (C. C. A. 4), involving a newspaper with 
such extended out of state operations as were designated 
by the court to be a “substantial volume of business” is 
not applicable to a small newspaper such as respondent. 

The fact that certain of the raw materials going into 
respondent’s publication came from withont the State is 
also not controlling as to whether respondent is within 
the jurisdiction of the Act. Santa Crus Fruit Packing 
Co. v. National Labor Relations Board (supra). 
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POINT II. 


The Board’s Findings of Fact on the Matters in Con- 
troversy Are Not Supported by Substantial Evi- 
dence, and Respondent Has Not Violated Sections 
8 (1) and (3) of the Act. 


(AQ) CAce Nemo 707. 


The Board held there was no refusal to bargain, and 
that respondent did not discriminate with regard to the 
hiring and tenure of employment of Johnson, Scott, Yea- 
man, and Schlichter, to discourage membership in the 


Guild. 
The Board found [A. R. 135]: 


“That by the continuing expressions of criticism 
and disparagement of the Guild, the criticism of the 
use of outside negotiators, the attempt to secure con- 
tracts with employees’ committees in the various de- 
partments, the threat to cut wages in the event that 
the classified advertising department employees failed 
to sign a contract, and the threat to discharge em- 
ployees if a contract with the Guild was consum- 
mated, the Respondent interfered with, restrained, 
and coerced its employees in the exercise of the 
rights guaranteed in Section 7 of the Act.” 


Yl This finding is not supported by substantial evidence and 
“the conclusion is unjustified. : 


ihe Board states |A, R729 ie 
“In September and October 1936 the Los Angeles 
Chapter of The American Newspaper Guild and the 
Citizen-News Chapter thereof were organized. At 
various times thereafter certain supervisory employ- 
ees made disparaging remarks about the Guild. Thus 
Harold Swisher, Harwood Young, and Harold Wynn, 
who are respectively managing editor, business man- 
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ager, and assistant business manager of the Citizen- 
News, commented unfavorably on the Guild’s em- 
phasis, on ‘economics’ rather than ‘ethics’ in conver- 
sations with Roger Johnson and James Crow, edi- 
torial employees of the Citizen-News. Swisher, and 
at a later date, Harry Brandon, display advertising 
manager of the Citizen-News, criticized Guild settle- 
ments of strikes, the former saying that he did not 
see what had bcen achieved by the strikes and the 
latter, referring to a particular strike, stated that he 
would be ashamed to belong to an organization that 
was party to such a settlement.” 


The Board then states [A. R. 129]: 
“In June 1937 the American Newspaper Guild held 
a convention at which it voted, subject to a referen- 
dum, to join the C. I. O. and admit non-editorial 
employees to membership. About this time Swisher 
in speaking to Johnson questioned the advisability of » 
the Guild’s affiliating with the C. I. O.” 


Johnson’s testimony continues [A. R. 247]: 
“Mr. Swisher, the managing editor, talked to me 
about the Guild and wondered if it was right for the 
(mildeto go into the C. 1. O. He felt he said@ that 
the C. I. O. was a step, perhaps, too far for news- 
paper men to take at that time.” 


Siiessoard coiitinues [A. Rk. 129]: 

ao in the fall of 1937, in connection with stories 
concerning strikes, he remarked to James Lindsey, 
Herman Reuters, and John Watts, editorial employ- 
ees and Guild members who worked at the copy desk, 
that he believed in unions, but thought that the 
C. I. O. was carrying things too far. He inquired, 
‘You fellows belong to the C. I. O., don’t you, the 
Guild?’ ” 
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| These expressions on the part of Mr. Swisher were 
merely legitimate expressions of opinion upheld by the 


Supreme Court in National Labor Relations Board v. 
Virgima Electric & Power Co. (Commerce Clearing 
House, 5 labor cases, Section 51,124, decided December 
22nd, 1941), 62 S. Ct. 344, and in no wise constituted 
either interference with the rights of the Guild members 
or restraint or coercion upon them. Lindsey, Reuters and 
Watts continued in their Guild membership and in the 
employ of respondent up to the time of the strike in May, 
IW Ssren 


The Boards finding [AD R. 130]: 
“On one occasion after the Guild Convention, Young 
asked Johnson whether the Guild intended to organ- 
ize the business department. At another time, the 
date of which does not appear in the record, he 
expressed the belief that the Guild should be limited 
to the editorial department.” 


Certainly such comment by Mr. Young was legitimate 
expression of opinion, and the record reveals no inter- 
fering, restraining or coercion of the same upon Johnson’s 
activities which he exercised freely and fully up to the 
time of the strike. Johnson’s testimony also warrants 
further examination since he was [A. R. 237] “one of 
the first temporary presidents” and “was the first newly 
elected president” in September, 1936, when the Guild 
was first organized. [A. R. 235.] 

During the campaign for the election of Judge Palmer, 
general manager of respondent, as District Attorney, 
Johnson said [A. R. 237]: 


“T was invited at one time by the managing editor, 
Mr. Swisher, to speak on the radio from my desk 


ip 


during the period of broadcasts that the Citizen 
News had for about a week. He asked if I would 
mind being introduced as the Guild president. I said 
no, although I was rather surprised, because that had 
never been done before, and I felt a great feeling of 
warmith because of it. 


“He also asked me if I would mind talking about 
the Guild and explain its objectives briefly when I 
was on the air.” 


Johnson also testihed [A. R. 244]: 


“T remember very specifically a happy occasion in 
January when my wages were increased to $45, and 
in February of that year I was invited to go to the 
National Orange Show . . . Mr. Swisher took 
great delight in introducing me to some of his friends 
in the newspaper business in San Bernardino and 
elsewhere, as President of the Los Angeles News- 
paper Guild, and kidding them and telling them that 
perhaps soon | would be over in San Bernardino to 
organize, too.” 


Also, [A. R. 244] Johnson participated one Sunday in 

a baseball game between teams representing the Citizen 

News editorial staff and the composing room. Judge 

Palmer was playing with them. ‘It was an exceedingly 

friendly baseball . . .,”. Johnson broke his ankle and 
at the hospital [A. R. 245] he had calls from 

eZiina Palmer, Judge Palmers sister, Mirs. Harold 

Swisher, the managing editor's wife, Myr. C. D. 

Thompson, secretary to Judge Palmer. Mr. Thomp- 

son at the outset told me that Judge Palmer stood 
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ready to help me financially at the hospital, 


Som 


Henry Reynolds [A. R. 463], a witness called by the 
Board, applied to Swisher for employment as a copy 
reader. Swisher 

“couldn’t tell me immediately whether there was 
work there for me. He asked me if I was a member 
of the Guild. I said, “Technically 1 probably am not, 
because I am in arrears on my dues, but I am for 
the Guild and believe in the Guild.’ He said, ‘Oh, I 
do, too, but I don’t think the Guild should dictate 
who the Management should hire, do you?’ He said 
also that ‘We have 100% organization here, and 


Mr. Roger Johnson is one of the former presidents 
Oretie Guilds 


There appears to be no testimony to support the Board’s 
finding that Swisher talked “economics” and “ethics” with 
Crow. We do find, however, [A. R. 397] Crow testify- 
ing in reference to Swisher. 


“He said, for example, in the case of the Brooklyn 
Eagle strike, that he didn’t see what they had gotten. 
He said the same thing about the settlement of the 
Seattle Post-Intelligencer strike, and the same thing 
Ot the Seattle Star sinker 


Crow’s position as Guild leader was well known to Mr. 
Swisher, and yet there is not the slightest evidence of 
any interference with Crow’s activities. His comment that 
the Guild had gained nothing from certain strikes was 
again an expression of his own opinion which he was 
entitled to make. 


Crow relates [A. R. 411]: 


“Mr. Swisher had spoken to me about guild shop 
and had asked me to explain to him in a conference 
in his office between himself and me. I explained 


ge. 


Guild shop to him, and he told me that that was not 
the way it was explained in the first contract pro- 
Bosal . . . Mr. Swisher said to mé at that time, 
‘T have no objection to telling a man that he has got 
to become a member of the Guild when he gets a 
job here,’ ” 


Regardless of whether Mr. Swisher was reflecting his 
own opinion or that of the Management, as the Board 
charges, his attitude would not constitute interference, 


restraint, or coercion. 


Johnson described his relations with Mr. Young [A. R. 
259 | 

“In late December (1936), I met Harwood Young, 
the business manager of the Citizen News, 
He asked me if I could get for him some informa- 
tion about wage schedules and other working condi- 
tions which had been put into effect on the four 
downtown papers about a month before 


“TI obtained the information for him, leaving the 
office and coming back with it . . . I went to 
iidee Palmer's office, 


“T presented the information to both of them (Mr. 
fooune and judge Palmer) . . . J esplaimed that 
I was in the Guild because I felt that newspaper men, 
acting as individuals, could not make the progress 
that they could by banding together . . . I 
laughed and pointed to Judge Palmer and I said ‘I 
don’t blame you or any of the other publishers as 
individuals. I blame the systen’ . . . Mr. Young 
ana judee Palmer laughed heartily at that, On the 
whole, it was a very splendid meeting, and I felt that 
if the Judge and Mr. Young understood my position 
in the Guild that they would be sympathetic.” 


In October (1937) Johnsonmie sales 


“went to Harwood Young, business manager, and 
told him that some of the display men were com- 
plaining to me that they were being required to work 
Saturdays now which was something that had not 
been required of them very much in the past 
that the display men felt that their interest in the 
Guild and their activities in the Guild had aroused 
the ire of Mr. Brandon who had ordered the Satur- 
day work . . . that if the men were required to 
work on Saturdays that it was essential they be 
given an explanation as to that and should be told by 
him or some person in authority that it was not be- 
cause of their Guild activities . . . [A. R. 256.] 
He (Young) said yes, that Mr. Brandon had done 
this thing hastily; that it was a bad thing to do; and 
that Mr. Brandon in the past had from time to time 
caused the management embarrassment because of 
his quick temper . . . the conversation ended 
when he told me that he would talk with Mr. Brandon 
and see if he couldn’t correct the misapprehension 
and have some of the men, perhaps, not come down 
on Saturday if the display department could operate 
efficiently that way.” 


Jolinson turther said [Ayn 257 2 


“Several times I was permitted, with the permission 
of the management, either Judge Palmer or Mr. 
Swisher, to do some outside publicity work 
Harwood Young |[A. R. 258], the business manager, 
asked me if I would like to handle Santa Claus Lane 
publicity . . . I repeated the same thing last year ; 
that is, in December, 1937, again at the request of 
Mle, SGeirote: 
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Mr. Crow says of Mr. Young [A. R. 398]: 

“A matter of which Mr. Young spoke to me about 
on several occasions was the Guild’s use of outside 
negotiators. His favorite objection to the Guild’s 
use of outside negotiators was the fact, as he called 
it, that it put Judge Palmer in the position of the 
less reputable publishers. And I answered him by 
saying that we weren't necessarily calling a man an 
adulterer to ask him to abide by the ten command- 
iments, ” 


Mr. Young, just as Mr. Crow, had a perfect right to 
express his opinion as to methods used in collective bar- 
gaining negotiations, such arguments involved in collec- 
tive bargaining are not interference with the rights of 
workers and the Board has already found that the re- 
spondent did not refuse to bargain. 


Mr. Wynn’s conversations with Mr. Johnson were, ac- 
cording to Johnson, as follows [A. R. 246]: 


“He particularly asked me from time to time when 
the Guild was going to ask for a contract with the 


@izen-News . . . I! told him that . . . ‘We 
didn’t know when we were going to the Citizen- 
News . . . He said that he wondered if the 


Guild was not paying too much attention to the eco- 
nomic phases rather than to the ethical phases. 
(25 R. 247.] My reply to that always was that I 
felt that the Guild should not emphasize the financial 
and economic phases so much, and that it should 
pay a great deal more attention to the ethical part of 
it, and to the matters that pertained to the freedom 
of the press and the ability to write frank and honest 
news.” 


Such conversation between Mr. Wynn and Mr. John- 
son does not reflect any attempt on the part of the man- 
agement to interfere with, coerce or restrain employees 
in the exercise of their organizational rights. On the 
contrary it reflects, if anything, a friendly recognition 
of those rights—a recognition that Roger Johnson was a 
leader in the organizational activities and that it was 
expected that he would carry on his activities according 
to his own plans without interference in any manner from 
the management. All of Johnson’s testimony as to his 
union activities indicates clearly that he carried them on 
freely, openly and without restraint, interference or 
coercion. 


Dhe Board nds [A Re 30); 
“On one occasion the manager of the classified adver- 
tising department told Karl Schlichter that Palmer 
would never sign a union contract and that the edi- 
torial employees were making a mistake seeking 
higher wages.” 


The exact testimony as it appears in [Ay R.9270 ieee 
follows: 
“He said that he thought that the editorial workers 
were making a serious mistake to attempt to get 
higher wages. I said why did he think so. He said, 
‘Well, the judge will never sign a union contract.’ ” 


The history of the negotiations, as reflected in Board’s 
Exhibit No. 4 [A. R. 283-362], is conclusive evidence of 
Palmer’s willingness to bargain, to put into writing and 
to sign a collective bargaining agreement. Note also the 
testimony to the same effect of James Francis Crow, 
Chairman of the Hollywood Citizen-News Unit [A. R. 
415 to 449 incl.]. 
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Miss Kavalosky, a witness called by the Board, a classi- 
fied employee, testified about Tobin as follows [A. R. 
oes |: 

“The very day the strike was called on Tuesday, my 
boss, Mr. Tobin, approached me on the picket line 
and invited me to lunch. While we were sitting and 
having lunch, Bill Hawkins, who is Judge Palmer’s 
brother-in-law, came in and sat with us, and also 
Pat Killoran, the fashion editor who joined the strike, 
and my boss seemed very much concerned because I 
had worked my job up to the point where it was 
better than it had ever been in the nine and one-half 
years that I had worked there, and he assured me 
that he felt I was very sincere in my move; and also 
told me that he had more respect for me on the 
picket line than he had for any people that had 
walked through the picket line and had gone to work 
in the plant. And at the same time we were sitting 
there, he merely said to me that he hoped that every- 
thing went well with me, and wished me good luck.” 


The Board next says [A. R. 130]: 


“The burden of discouraging union activity among 
the employees of the business department seems to 
have been taken up by Brandon, the display adver- 
tising manager.” [A. R. 131.] “In October, 1937, 
Brandon applied for membership in the Guild and 
urged Johnson to secure his admission. The Guild 
refused to accept him as a member, fearing that his 
move was an attempt to dominate the Guild or at 
least the advertising salesmen in it.” 


The fact that the Guild did not recognize Brandon as 
representing the management is established by the testi- 
niony of Roger Johnson, heretofore quoted, to the effect 
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that Johnson went to Young as a person in authority to 
ask that Young change Brandon’s orders in reference to 
Saturday work. Karl Schlichter, a Board witness and a 
member of the Guild, whose activities were not inter- 
fered with in the least, testifed [A. R. 280-281] as 
follows: 


“S. C. Montrose, one of the salesmen, arose and said 
that he would move that we ask the management to 
give more authority to Harry Brandon, sales mana- 
ger, inasmuch as he had some very good ideas that 
he was never permitted to carry out; that he didn’t 
have the right to select his own staff. Jim Fisher 
got up and questioned him to this effect: “Do you 
mean that you want us to suggest that Harry Bran- 
don, our boss, be given the right to hire and fire?’ 
He said, yes, he thought that Harry Brandon should 
have that right. It wasn’t very long after that that 
Harry Brandon requested membership in the Guild, 
and at a Guild meeting at which his application was 
brought up, Montrose spoke at some length, possibly 
two hours, without interruptions, . . . in favor 
of the acceptance of Brandon’s application. I[ dis- 
cussed this matter with Jim Crow, Jim Fisher, and 
others, and I told him that I felt this was an attempt 
to have Brandon dominate the Guild, and that I was 
very much against the acceptance of Brandon as a 
Guild member.” 


Schlichter said that he “felt” and the Board concluded 
that ““The Guild refused to accept him as a member, fear- 
ing that his move was an attempt to dominate the Guild.” 


Such a misinterpretation of testimony is neither 
substantial nor acceptable evidence. Schlichter’s testimony 
clearly indicates that Brandon did not have the right to 
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hire and fire and that he had very limited authority from 
the management. 


Schlichter further said of Brandon [A. R. 282]: 


“Brandon said that if he were a member of the Guild 
he would be very much ashamed to belong to any 
organization that had settled the dispute which in- 
volved the lowering of salaries of some of the work- 
ers on the paper . . . He said that the editorial 
workers on the Citizen-News were not worth greater 
salaries than they were getting; they couldn’t possibly 
hold a job on any other paper, any other metropoli- 
fam paper. 


Schlichter’s testimony reveals nothing other than an 
argument over the Guild between two employees, one of 
whom had been denied membership and the other of whom 
had advocated the denial. There is not an iota of testi- 
mony to support, and the testimony actually disputes, this 
imcdimeiby the Board [A. R. 131]: 

“Thus for a period of over a year, the respondent 
conducted a campaign of criticism and disparagement 
of the Guild. The purpose of the campaign is made 
all the more apparent bv virtue of its relative in- 
tensity in the business department shortly before and 
after June 1937 when the Guild convention voted to 
extend its jurisdiction to employees of that depart- 
ment.” 


The evidence reveals that business department employees 
were freely joining and participating in Guild meetings 
and activities. Lowell Redelings, a witness called by the 
Board, testified [A. R. 464]: That on the morning of the 
strike there were 25 paid-up members in the Citizen-News 
Unit of the Guild and 23 other members who were not 
paid up. Of the 25 paid-up members nine were in the 
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editorial department. Sixteen of the 25 paid-up members 
were therefore members of the business department. This 
indicates that the Guild, until it called the strike with the 
vote of 12 members [A. R. 366], was making as good 
headway in the business department as in the editorial 
department. 


The Board finds [A. R- 132] that: 

“When the editorial department employees informed 
Palmer that they would not violate the Guild consti- 
tution and deal directly with him through a commit- 
tee, Palmer asked, ‘Don’t you know what you want? 
Can’t you make up your own minds? Do you prefer 
to have someone in Washington or New York or 
some place dictate to you?’ ”’ 


Mr. Crow, Chairman of the Citizen-News Unit of the 
Guild, a witness testifying on behalf of the Board [A. R. 
399-400] [A. R. 414-416] gives us the story of this 
meeting : 

“T was spokesman for this meeting . . . Judge 
Palmer said, taking a piece of paper and placing it 
before him on the desk, ‘What I want is a schedule 
of wages and a schedule of hours.’ We said that 
we did not propose to name figures and wages, or 
name any schedule of hours specifically . . . the 
Judge said ‘What do you want,’ we said that we 
wanted to be represented by the Los Angeles News- 
paper Guild . . . [A. R. 400.] Subsequent to 
that conference, there were certain adjustments made 
in salaries in the editorial department. A noteworthy 
feature of the adjustments was the fact that I was 
given a $5.00 increase in salary, and the title of 
drama editor which was held previously by Miss 
Elizabeth Yeaman . . . [A. Ry 400i 
Swisher told me that the order was not his own; that 
it had come from Judge Palmer.” 


= 
Mr. Crow was asked [A. R. 413]: 


“Didn't you also at that time suggest raises for other 
people besides the drama editor? A. We did not 
name any person 

©. [A. R. 414.] To refresh your recollection, 
didn’t you also at that time suggest on behalf of 
ims commuttee a raise for Mr. Scott? . . . A. I 
think we suggested a raise for Mr. Scott, and also 
many others. 

Q. Did you also suggest a raise for Mr. Reuter? 
A. We suggested that one of the positions for 
which a peak or unusual salary should be paid was 
the position of Number One man on the copy desk. 

Q. And the position that you were talking about 
at that time was that held by Mr. Reuter, wasn’t it? 
A. [A. R. 415.] In my own mind, I assumed at 
that time that that was Number One position on the 
copy desk, although Mr. Swisher might have assumed 
something different. 

Q. Now, as a matter of fact, you also suggested 
at the time a raise for Claude Newman, didn’t you? 
A. We suggest that the position of sports editor 
should be paid a salary higher than that of the dead 
level salary. 

©. Asa matter of fact, isn’t it true that all these 
three, in addition to yourself, were given raises 
shortly thereafter? A. I know that I was given a 
raise shortly thereafter. I believe I can say that is 
Gite. 

(De eAtd it is true as to the other three, toc. 1s 
that correct? A. That was.” 


The Board refers to negotiations with the classified 
demanuaent, saying [A. R. 132]: 

“When the classified-advertising department employ- 

ees, being desirous of acting through the Guild, re- 
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fused to sign the contract offered by the respondent, 
Young informed them that their salaries would be 
the first to be reduced in the event that business de- 
creased since the other departments would be pro- 
tected under their contracts.” 


Helen Brichoux Kavalosky [A. R. 378], a witness 
called by the Board, started to work for the Citizen-News 
on January 2, 1929, went out on strike on the morning 
of May 17, 1938, sold classified advertising for almost 
nine and one-half years, was a member of a committee of 
her department that called on Mr. Young late in June, 
1937. She testified [A. R. 380] that there was a meeting 
every morning for about a week, at least five or six, all of 
which she attended, to discuss individual and collective 
job problems and working conditions. Next to the last 
session that the committee had with Mr. Young [A. R. 
382] Miss Kavalosky 


“Asked him why we should have to sign an agree- 
ment with the Company to get a raise. I said that 
we had never had to sign an agreement before with 
anybody [A. R. 383]; I mean, we weren’t the kind 
of people that worked under a contract or anything, 
and we just wanted to improve ourselves; that we 
worked for the Company a long time; we always 
trusted the Company, and they certainly always 
trusted us. There was no reason why we should 
break our word. And I asked him if he wanted us 
to sign the agreement, and before he could answer 
me, Mr. Tobin, my boss, spoke up and said, ‘Why 
certainly you want them to, don’t you, Harwood?’ 
Mr. Young quickly said, “No, no. They can do what 
they want.’ ” 


|= 


Diewsoardsays [A .R. 133]: 
“It is apparent that the respondent altered its policy 
of dealing with its employees in order to head off 
the organizational campaign of the Guild.” 


There is not an iota of evidence, substantial or other- 
wise, to justify this statement. 


The Board in its findings [A. R. 133] refers to a con- 
versation that Jake Calkins, a Guild member, had with 
Mr. Swisher and other conversations that Swisher had 
with Swan and one that Swisher had with Crow with 
reference to Swan, and another that Young had with 
Schlienter in reference to Stan Speer. We call the court's 
attention to the testimony [A. R. 452, 455-457] in ref- 
erence to Calkins; the testimony [A. R. 461 and 483-485 ] 
in reference to Swan; and [A. R. 375-376, 483] in ref- 
erence to Speer, none of which supports the Board. It 
does indicate that during the period of bargaining with 
the Guild, Mr. Swisher and Mr. Young legitimately 
sought to point out weaknesses in the Guild’s demands. 


Calkins—[A. R. 452, 455-457]: At the negotiation 
meeting the night before, Garrigues in arguing against 
combination jobs in general had used in one of his general 
explanations the term speed-up and stretch-out. The fol- 
lowing morning I had completed my writing portion of 
my job, and along about 11:00 o’clock I had a series of 
phone calls to make. In the interval I was sitting at my 
desk. Mr. Swisher arose from his desk which was about 
SO feet from mine and walked to me and said “Jack I 
don’t understand you.” So I started to pursue the subject 
a little further and he turned his back and went back to 
work. That afternoon after the paper had gone to press 
things had relaxed a little bit in the office, and I went 
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into Mr. Swisher’s private office and told him that I did 
not see what was behind his remarks to me. I couldn't 
understand why he had singled me out for either of the 
two comments that had been made that morning and that 
apparently there was some misunderstanding in his mind. 
I wanted to know what it was. He said, ‘well, it’s this 
argument about the reporter and photographer business at 
the meeting last night.” And I said “Well, you know it’s 
the Guild position to combination work on any staff, and 
it is written into almost every Guild contract in the coun- 
try, with the necessary exceptions.” I forget further de- 
tails of the conversation, except toward the end he said, 
“Well, Jack, the Guild is off on a wrong foot this time. 
I’d be willing to scrap for more money for you guys, 
but the 5-day week wouldn’t work in this staff. I told 
him I couldn’t discuss that matter with him, and I said 
it was a matter for open discussion. Any discussion be- 
tween the Guild and himself was the matter for discussion 
by the negotiators before the observers. I was only there 
to try to iron out the remarks to me. He said that was 
all right, and he said he was glad I talked to him. 


In re Swan—By Swan [A. R. 461]: He (Mr. 
Swisher) said that if the management had granted us 
the wages or other provisions of the contract it would 
be necessary to retrench and I would have to go. By 
Crow [A. R. 483-485]: Mr. Swisher spoke directly to 
me about Al Swan during the course of the negotiations. 
At one time he said that the negotiations were present- 
ing the management with a very difficult problem in the 
matter of Al Swan, because Mr. Swisher said that I 
knew as well as he did that A. Swan would never make 
a reporter—I did not, by the way, conclude on that state- 
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ment—“and if this contract goes through the way you 
fellows want it, the only thing we can do is give him 
his s€verance pay and let him go.” 

ineiefereince to Spéer—bBy Crow |A. R. 483]: He 
is referred to ordinarily as an office boy. He handles 
the printing room work and he does, or did, rather, writ- 
ing for the sports department. Q. In what way did 
negotiations effect Mr. Speer’s position? A. . .. by 
the statement from the management that in one case 
this sports writing done by Speer was something that 
should be dispensed with, and by referring to it as fun 
rather than as a legitimate part of the work done in the 
editorial department. By Schlichter [A. R. 375-376]: 
I was in his (Mr. Young's) office discussing my work, 
and brought up the fact that business was very poor, 
and said, of course, the Guild people didn’t take that 
into consideration when negotiating for a contract, and 
he said, as a mater of fact, the negotiators are not in- 
terested in geting a contract, they wanted to prolong the 
discussion in order to get more money and then dis- 
cussed one thing after another with regard to this con- 
tract . . . severance pay . . . progressive wage 
scale. He mentioned two people, one by name, whom 
he said they would have to get rid of. Q. Who was 
ieee opeer . . . He said that they could not 
possibly let him progress to a higher pay because of a 
speech defect, because he couldn't do the work. 


The Board, it clearly appears, is erroneously attempt- 
ing to hold that in bargaining with a union an employer 
must not say anything in his own behalf but must ac- 


cept every demand and agree with every statement made 
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on behalf of the union. The evidence establishes that 
respondent took no action that interfered with the right 
of its employees to join a union of their own choosing, 
that the employees exercised that right and that the re- 


spondent bargained with representatives of their union. 


Johnson, Crow, Schlichter, Swan, Speer, Reuters, 
Calkins, Kavalosky, Killoran and Lindsey were all mem- 
bers of the Guild participating in its activities without 
interference or restraint. Nothing said to them by any 
representative of respondent did anything more than to 
cause their disapproval. It didn’t affect their exercise 


of their rights in the least. 


(B) Case No. 9995. 


The Board’s order in this case is based upon findings 


of fact that are not supported by substantial evidence. 


The Unfair Labor Practices. 
A. Background. 


Under the designation of “Background,” the Board 
Cayce i. ik. GO]: 


“In order to remedy the effects of respondent's in- 
terference, restraint and coercion, the Board ordered 
the respondent to post notices stating that it would 
cease and desist from such conduct. The respondent 
has not complied with this order. Harlan G. Palmer, 
president of the respondent, stated at the hearing in 
the instant proceeding, ‘We have no intention to do 
so until the Court orders us to do so.’ Nor has the 
respondent complied with the Board’s order in an- 
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other case decided September 1, 1938 in which the 
3oard concluded that the respondent had engaged 
in unfair labor practices in violation of Section & 
erences 2) oi the Act.” 


The Board omitted saying that while it had seen fit to 
ask the Court for an enforcement order in a case decided 
on March 26, 1940, it still had not asked the Court for 
an enforcement order in a case decided September 1, 1938. 
Respondent does not apologize for the fact that it be- 
Nieeecethe Board is in error in all of its charges against 


respondent. 


B. Interference, Restraint and Coercion. 


The Board finds [A. R. 91]: 


“Immediately after the editorial employees returned 
to work, however, they were deprived of their by- 
lines because, in the words of Swisher, the city edi- 
tor ‘the ill will created during the strike made it 
difficult for readers, particularly advertisers, to see 
the name of various former strikers without becom- 
ing alarmed at the name, recalling old feelings from 
the strike.’ We find that the strikers were deprived 
of their by-lines because of their participation in 
ite’ strike.” 


From the above quotation by the Board, it is apparent 
that any deprival of by-lines was not because of partici- 
after the strike. There is more to be noted in this 


connection: 


1. The Board's complaint raised no issue as to by- 
lines. 
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2. The only testimony as to by-lines was that of 
Roger Johnson [A. R. 418-426]. Johnson said that 
prior to the strike some of the people used by-lines on 
their stories, that by-lines were eliminated after the 
strike and were “not immediately” given to the people 
who had been on strike. There was not an iota of evi- 
dence that at the time of the hearing, or the filing of 
the complaint, the Guild or any employee was raising 
any issue about a by-line. The statement of Johnson 
“not immediately” means that by-lines were eliminated 
for only a very brief period. It should be borne in mind 
also that Johnson resigned as an employee of respondent 
in October, 1939. [A. R. 422.] 


3. An examination of the Board’s Exhibits 17A, 17B, 
17C, [A. R. 606, 615-616, and 625] reveals that in 
the three different contracts with the Guild, two of them 
subsequent to the Board’s decision in Case No. 9994, 
the matter of by-lines was covered completely in the 
agreements as follows [A. R. 606]: 

“The publisher agrees that no employee shall be 
required to have published under his own name any 
material containing an expression of opinion not in 
conformity with his own opinions. Nor shall the 
by-line of any employee be used without his consent.” 


In other words the question of whether by-lines were to 
be used at all was entirely a matter of discretion for 
the publisher excepting that the by-line of an employee 
could not be used without the employee’s consent. 


The conversations between Killoran and Young to 
which the Board refers [A. R. 92] as indicating that 
the respondent interfered with union activities of its em- 
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ployees, plainly indicates the contrary. Young made 
some conunents on union matters and then said |A. k. 
355-6]: “I can’t talk about those things because I am 
not allowed to,” but Killoran replied, ‘“Weil, I can talk 
about them.” 


The statement of Mr. Swisher cited by the Board 
[A. R. 93] does not indicate interference with union 
activities. The National Labor Relations Act, as the 
Supreme Court has said in National Labor Relations 
Board v. Virgima Electric & Power Co. (supra) does 
not deprive employees of the right to express their 
Opitons. IKilloran said [A. R. 382] that after she had 
circulated a resolution in the composing room Mr. Swisher 
told her he wanted her to keep out of the composing room 
because she was causing trouble out there just as she 
was causing it down stairs every time she had a chance. 
[A. R. 383.] When she put an item on the Guild’s post- 
ing board in the editorial room to the effect that the 
Guild was the victor in the Chicago strike, Swisher said 
that anybody who would put up a false statement like 
that couldn't be trusted to do anything. [A. R. 384.] 
Mr. Swisher, she said, also told her that the Guild was 
not a reputable organization. He told her that the Guild 
had lost the Chicago strike. The merits of the argu- 
ments need not be gone into. Swisher had a right to 
his opinions and Killoran to hers. Kailloran kept right 
on with her activities and kept her job. 


The Board says that Herbert Sternberg, who talked 
with Killoran, was classified advertising manager. Stern- 
berg, according to Killoran, told her that she had made 
a monkey out of herself during the strike and that the 
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C. I. O., the Guild and the strikers were terrible. Herbert 
Sternberg was not classified advertising manager, was 
not a supervisory employee with right to hire and fre, 
and there is not a scintilla of evidence to that effect. 
But either as a supervisory employee or a fellow employee, 
he had a right to express his opinions about unions just 


as Killoran freely expressed herself. 


When the Board says, therefore [A. R. 93]: 


“By the statements of Young, Swisher and Stern- 
berg, and by its action in depriving the strikers of 
their by-lines, the respondent has interfered with, 
restrained and coerced its employees in the exercise 
of the rights guaranteed in Section 7 of the Act,” 


the Board makes an unsupported finding. Kulloran was 
the President of the Citizen-News Unit of the Guild at 
the time of the hearing [|A. R. 378], the Chairman of 
the Boycott Committee during the strike [A. R. 375], 
the editor and circulator of 12 to 14 [A. R. 380] dif- 
ferent bulletins mailed to other Citizen-News employees 
for the purpose of winning members for the Guild [A. R. 
390], the advisor of Lugoff and the drafter of his peti- 
tions [A. R. 412], the circulator of a Guild resolution 
among members of the mechanical force [A. R. 361], 
the advocate of union membership at the front business 
counter of respondent during business hours Aue 414], 
the conductor of union activities whenever she had free 
time [A. R. 378], the carrier of a banner declaring 
“Judge Palmer, Law Violator” [A. R. 374], the poster 
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of notices and published items on the Guild bulletin board 
in the editorial rooms |A. R. 383-4], an employee of 
respondent, at the time of her testimony, for 12 years 
eee. 350]; certainly she was mot interfered with, 
coerced or restrained in her activities and yet she is the 
Guild member upon whose testimony as to her own ex- 
periences the Board relies to sustain the finding of coercion 


and restraint. 


The conclusions drawn by the board as to coercion 
and restraint are also completely disproved by the testi- 
moni the case. Palmer testifred that he was not 
opposed to unions, that he had issued notices to that 
effect [A. R. 568, 571-4], that the business agent of 
the Typographical Union had stated correctly in a Na- 
tional Labor Relations Board case (in 1937) that Palmer 
had always told him that whatever the majority of his 
employees wanted they could have [A. R. 166]. The 
three contracts made with the Guild show that he did 
bargain with union representatives. The petition which 
Lugoff said he was circulating on March 15, 1940 states 
Palmer's readiness to recognize unions [A. R. 227]. The 
resolution circulated by Killoran in the composing room 
[A. R. 361] contained a statement that the management 
would look favorably to the mechanical men joining the 
A. F. of L. Typographical Union. Many employees of 
respondent attended Guild negotiating meetings and con- 


tinued in respondent's employ. [A. R. 324-326.] 
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Statement of Lugoff Case. 


Leonard Lugoff was a salesman of classified adver- 
tising employed by the respondent, The Citizen-News 
Company, from 1934 [A. R. 183] to March 30, 1940. 
[A. R. 235.] He worked for the Hollywood Daily Citizen 
from 1926 to 1928 [A. R. 181], went to work for the 
Hollywood News in 1928 [A. R, 242], came back to 
Hollywood Daily Citizen a year later [A. R. 243], where 
he was discharged before 1930 [A. R. 243], worked on 
Beach papers for a short time, came back to the Holly- 
wood News and was there when the Hollywood Citizen 
purchased the Hollywood News in 1931. He was em- 
ployed by The Citizen-News Company for about a year 
when he quit. [A. R. 244.] He was then employed by 
the Los Angeles Herald for five or six imonthcu|2 ar 
245], then on a local newspaper serving Venice and 
Culver City for about a year [A. R. 245], then didn’t 
do anything until he obtained employment in the circula- 
tion department of the respondent in January, 1934. 
[A. R. 245.] In six months he obtained employment 
in the classified department of the same institution. 


His department head was J. R. Tobin, who held the 
title of classified advertising manager. [A. R. 427.] 
Above Mr. Tobin in the organization was T. H. Young, 
who held the title of business manager. Harlan G. 


Palmer was general manager with authority over both 
Mobineand Young. AR: 1305) 


In May, 1938 a strike was called against respondent 
by the Los Angeles Newspaper Guild to compel the re- 
instatement of five discharged employees. Leonard Lugoff 
was a member of the Guild at that time [A. R. 259] 
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but refused to join the strike and gave up his union 
membership. Uelen Lrichoux Kavalosky was the only 
member of the classified department to join the strike. 
[A. R. 260.| Before the strike three-fourths of the 
classified department employees were members. [A. R. 
259.| There were about twelve employees in the de- 
Pomment. [A. R. 265.] 


The five discharged employees were Roger Johnson, 
Mellier W. Scott, Jr., Ehzabeth Yeaman, Helen Blair 
Thurlby and Karl Schlichter. [A. R. 576-577.] 


While the strike was in progress the N. L. R. B. held 
a hearing on charges filed by it against the respondent. 
On motion of the Board’s attorney the charges as to 
Helen Blair Thurlby were dismissed. At the conclusion 
of the hearing the Board’s Trial Examiner held that the 
discharges of the four were discriminatory and because 
of union activities. 


Following the hearing before the Board's Examiner 
an agreement was reached tor the settlement of the strike. 
[A. R. 565.] A copy of that agreement appears in the 
transcript as Exhibit A of the Answer. [A. R. 17 to 
21.}| The agreenient provided that the strikers, includ- 
ing the discharged employees, were to return to work 
pending the final decision in the N. L. R. B. case. In 
the event the discharges were finally held to have been 
legal and not discriminatory, the discharged employees 
were to immediately resign or to be subject to discharge. 
The contract signed with the Guild at the same tine 
[Respondent’s 17C, A. R. 618 to 626] provided there 
were to be no discharges of any of the strikers for 
economy reasons prior to January 1, 1939. In July, 1938, 
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shortly after the settlement of the strike, Leonard Lugofi 
was discharged by Mr. Tobin. [A. R. 272.] He took his 
complaint to Palmer, general manager, and was reinstated. 


[A. R. 580.] 


On the 28th day of March, 1940 [A. R. 582] the re- 
spondent ‘eceived copy of the decision of the N. L. Rk. B. 
finding that the four discharges were not discriminatory 


and dismissing the charge in relation thereto. 


Prior thereto Roger Johnson, Mellier W. Scott, Jr. and 
Helen Blair Thurlby had resigned. [A. R. 576-577. ] 
On March 28, 1940, the date of the receipt by respondent 
of a copy of the Board’s order there remained of the 
original five in respondent’s employ, Elizabeth Yeaman 
and Karl Schlichter. [A. R. 576.] On March 30, 1940, 
Palmer, respondent’s general manager, gave notice to Yea- 
man and Schlichter of their discharge. [A. R. 581-582.] 
At the same time he discharged Leonard Lugoff. The 
Board thereafter filed this action against respondent, 
charging that the discharges of Schlichter and Lugoff 
were in violation of the National Labor Relations Act. 
No charge was filed because of the discharge of Eliza- 
beth Yeaman. Both the Board’s Examiner and the Board 
held Schlichter’s discharge to have been for good cause 
and not unlawful [A. R. 109] and at the same time held 
the discharge of Lugoff to have been unlawful. [A. R. 
103, ] 


a 
The Discharge of Leonard Lugoff. 


To sustain the Board's conclusion that the respondent 
discharged Leonard Lugoff because of his union activi- 
ties, the Board must impeach the testimony of the re- 
spondent’s general manager, Harlan G. Palmer, who did 
the discharging, and who testified as to his reasons there- 
for. Palmer’s testimony is direct and positive. He knew 
his reasons. The board supports its conclusion by un- 
substantial evidence, by surmises and guesses and does 


not 1mpeach the direct evidence. 


As a witness called by the Board, Palmer testified that 
at the time Lugoff was discharged in August, 1938 [A. 
R. 141] he reinstated him following a conversation with 
Lugoff in which Lugoff said [A. R. 142]: 


“that the strikers had been returned to their jobs, 
that five people we had discharged for economy were 
being reinstated until the end of the N. L. R. B. 
ease, and that he, Lugoff, had not gone on strike and 
he did not believe that he should receive any less 
treatment than those who had been on strike.” 


Thereafter Palmer told Young [A. R. 143] that there 
Was a great deal of merit in Lugoff’s appeal and that 
since the company was taking back other people pending 
Mecisiom in the N. L. R. B. case there was no reasonevhy 
Mr. Lugoff should not be given equal consideration. 


Question by David Sokol (Board's attorney) [A. R. 
145]: 


“Q. Now, why did you take Mr. Lugoff back 
in August, 1938? <A. Because if we could take 
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back the others under force there was no reason why 
we shouldn’t take Mr. Lugoff back under a gentle- 
manly appeal. 

QO. Now under the same reasoning why didn’t 
you extend your leniency to that particular day in 
March, 1940 when you discharged him? A. The 
reason then has (had) ceased to exist.” 


When Palmer was called as a witness on behalf of 
respondent [A. R. 563] he testified further [A. R. 580]: 


“Mr. Lugoff told me that he had been discharged 
by Mr. Tobin . . . the Saturday belgres ama 
that he wanted to appeal to me on the basis of the 
injustice of the discharge, that we were taking back 
five people over which the strike had been waged 
whom we had claimed we could do without, whereas 
he was producing something for the Citizen-News 
and he thought it wholly unfair to discharge him, 
who had not been on strike, when those five were 


being reinstated . . . ” |[A. Ro Sel Weiea 
the matter over with Mr. Young, told him that I 
believed there was merit . . . in the basis of Mr. 


Lugoff’s appeal, that it was unfair to him to lay 
him off at that time while five others were being 
reinstated, whom we had laid off prior to him, and 
that we had agreed that there would be no economy 
discharges of members of the Guild prior to January 
1, 1939, and that I thought it fair that Mr. Lugoff 
be reinstated . . . He was reinstated 

on my orders.” 


| 20 IN, Biel) |= 
“QO. When Mr. Schlichter and Mr. Lugoff were 
discharged on March 30, 1940, how many days 


elapsed between receipt of word by you that the 
N. L. R. B. in Washington had decided thatmiie 
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five discharges were not discriminatory and were 
not unfair labor practices and the time of the dis- 
charges of these two gentlemen? A. We reecived 
the word in the early morning mail Thursday. 

Q. And that was Thursday, March 28, 1940? 
peeves, sir . . . I waited two days betone dis- 
charging Mr. Schlichter and Miss Yeaman. There 
was nothing to wait on Mr. Lugoff. Mr. Lugoff’s 
decision was reached on the basis of now all my 
obligation to him certainly had been wiped out and 
that I could then sustain the position of the classi- 
fied manager, expressed earlier when he was first 


disemarged 11 1938 . . . I made inquiry of Mir. 
Hemme. . . tO ascertain whether or not <M. 
Lugoff was doing any better . . . [A. R. 583] 


the report was that he was not. 

Q. I will ask you whether or not union activity 
of any kind or nature had anything to do with either 
of those discharges or with Mr. Lugoff’s discharge? 
A. It did not . . . if Mr. Young had reported 
to me that Mr. Lugoft’s production was good, he 
would have been kept. 

QO. [A. R. 584.] Were the reasons given in the 
letters of discharge of these two employees, Mr. 
Schlichter and Mr. Lugoff, the reasons given by the 
heads of the departments to you? A. The reasons 
given to the employees were the reasons obtained 
from the heads of the departments as to why the 
services of those employees were unsatisfactory. My 
reasons were, as I say, based upon the decision that 
the time had come when I was permitted to act.” 


Following the discharges of Schlichter, Yeaman and 
Lugoff there were conferences with representatives of the 
Los Angeles Newspaper Guild in reference thereto. At 
the conclusion of the conferences, to wit, on April 16, 
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1940, Mr. Willis Sargent, attorney and _ representa- 
tive of the respondent in the conference, wrote the Guild 
in part as follows [A. R. 587-9]: 


“The management and I have had an opportunity 
of considering each of the matters raised by the 
Guild and have reached a conclusion with regard 
to each of them . . . with regard to Mconand 
Lugoff, I am informed by the management that he 
was discharged at the end of the 1936 strike; that 
he applied for reinstatement on the ground that it 
was unfair for the management to discharge him 
when he had not gone out on strike while at the 
same time it took back five strikers whose services 
it did not need, and that because of his appeal in 
this regard he was reinstated; that the connection of 
each of the five persons with the paper had now 
been terminated; that in the opinion of the man- 
agement Mr. Lugoft has not been doing as good 
a job as it believes can, and should be done, in the 
territory assigned to him; that the management be- 
lieves that the territory justifies earnings sufficient 
to cover the minimum guarantee and that an agree- 
ment had been reached with Mr. Lugoff that if he 
did not reach the minimum guarantee he would be 
dismissed; that Mr. Lugoff’s earnings did not cover 
the minimum guarantee so that from both this view- 
point, as well as that of his earlier appeal for rein- 
statement, the management sees no reason for con- 
tinuing his employment. The management denies 
that Mr. Lugoff’s dismissal was by reason of any 
Guild activity on his part, and the request for his 
reinstatement is denied.” 


To sustain any order against respondent the Board 
must impeach Palmer’s testimony by substantial evidence. 
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(National Labor Relations Board v. Union Manufactur- 
myecomc. UC. A. 5, 1941), 124 F. (2d) 332.) Tie 


Board fails to meet this burden. 


When called as a witness by the board [A. Rk. 180| 
Lugoff testified [A. R. 189]: 

“I came into Mr. Palmer’s office and Mr. Young 
and Mr. Palmer were seated there. I told Mr. 
Palmer that I wanted to speak to him about my dis- 
charge last I*riday and he said for me to go right 
ahead and tell him all about it . . . I told him 
that 1 took up with Mr. Tobin before going on my 
vacation two weeks previously about my low pro- 
duction, telling him about the contemplated loan and 
getting Tobin's okay that it was all right to go 
ahead. I told him that now that I had a $300.00 
debt on my shoulders and no job that I knew that 
Mr. Palmer himself was not legally responsible but 
the debt would nevertheless have to be paid and it 
would never have been incurred if Tobin hadn't told 
me that my job was okay . . . He thought a 
minute and he said ‘Do you want us to pay that 
$300.00 or do you want your job back?’ I said 
maturally | had to work . . . {[A. R. 191.] Mr. 
Palmer said nothing to me but ‘Do you want your 
job back or do you want us to take over the $300.00 
loan? — 


There was no statement about the strike settlement agree- 
ment at all. 
On cross-examination, Lugoff testified [A. R. 273]: 


“T spoke to Mr. Tobin about the low production 
berore 1 went on my vacation . . . ITdaid, (Mr. 
Tobin, I am contemplating making a loan. I have 
to send my wife back East. It isn’t imperative but 
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we think it 1s necessary. I know my production is 
low and I think it is mainly due to the strike condi- 


tions . . . I need $300.00 on this loan and if 
there is any possibility that you are going to fire 
ie because of low production . . . [A. R. 274] 


let me know and I won’t make the loan.’ Mr. Tobin 
said, ‘There is nothing to worry about. Go ahead 
and make the loan.’ 

Q. Did you make the loan through the credit 
union in the Citizen-Newsr Al No eel 
made it through the Bank of America.” 


After Mr. Tobin returned from his vacation, according 
to Ligon [AY Ry 275], Lob said itosiimy 


“IT am sorry but I will have to let you go. We 
have taken the strikers back and we have got to cut 
expenses. . . . I recalled what he told me two 
weeks previously and that 1 had got a $300.00 loan 
on my shoulders with no chance of getting a job and 
he tried to tell me a man of my ability shouldn't 
have a hard time finding work . . . J said ‘Well, 
you are beating around the bush |] ou 
promised me that my job was secure. I went out 
and got a loan and now I am stuck. He said, ‘Well, 
the best thing I can advise you is to go and see Mr. 
Palmer’ 1 said,‘. . . to hell with it) wom 
go over your head anyway . . . Over the week 
end my wife had already been sent back East, I had 
that loan, the loan was spent . . . I got a little 
cool and started figuring it *was to my [Ay RZ 7eq 
advantage to see whether I could get that loan off 
my shoulders. That was, Mr. Palmer, the main rea- 
son I came to see you on account of that loan. I 
was deeply worried about that . . . I don’t be- 
lieve the Guild was brought up as far as Mr. Tobin 
and myself were concerned. It was a conversation 
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about the promise of having a job after I got that 
Soeeo0 loan . . . |A. &. 279.) WT said, “Mr. 
Palmer, 1 have been fired by Mr. Tobin fast Fri- 
day and | would like to speak to you about that fir- 
me, . . . At the timé of the strike 1 was a 
member of the Guild but gave up my card 
[A. R. 280.| Now, | have got a $300.00 loan on my 
shoulders with no job . . . I know there is no 
legal reason why you should be made to pay that 
loan but | am in a position where I don’t know how 


I am going to pay it back . . . I merely sug- 
gested there was a moral obligation . . . [A.R. 
@o)| Jl was . . . mainly interested im trying 


to protect that $300.00. 

Oe |A. KR. 338.| This loan of $300'00 that you 
said you had obtained, was that a loan on your car? 
A. I think it was, yes.” | 


Following Lugoff’s testimony that he had secured this 
loan of $300.00 on his car from the Bank of America, 
respondent called as a witness Harry A. Haas |A. R. 
550], an employee of the Bank of America, Hollywood 
main office, 6331 Hollywood Boulevard, who brought with 
him, in response to a subpoena, the bank records pertain- 
ing to loans made by Leonard Lugoff during the year 
1938. Mr. Sokol, the Board attorney, thereupon offered 
fomeoumlate [A. R. 551] “that on July 27, 193s UMir. 
Leonard Lugoff made a loan from the Bank of America 
in the total sum of $165.00; that in addition to that loan 
on that date there was outstanding from a previous loan 
the sum of $32.50." Witness Haas thereupon testified 
that the date of the previous loan was June 1&8, 1938 
PAR. 552] in the sum of $45.00. The $165.00 was 
loaned with an automobile as security. The earlier $45.00 


loan [A. R. 553] was an unsecured loan. The balance 
on the June $45.00 loan was paid [A. R. 554] on August 
19, 1938, a few days after obtaining the larger loan, the 


final payment being $25.00. 


Immediately upon the conclusion of the testimony of 
Mr. Haas, Mr. Sokol, the Board attorney, stated [A. R. 
554-5]: 

“TI think there has been an implication left in the 
record, in that Mr. Lugoff testified that he got 
$300.00 from the Bank of America, and I can put 
Mr. Lugoff on on this phase of it if you desire.” 


Mr. Lugoff, recalled by Mr. Sokol [A. R. 593] was 
asked by Mr. Sokol: 


“Q. Can you explain the facts that the records 
of the bank show that you only borrowed $165.00 
from the bank? A. Yes. The bank—my wife and 
I talked it over, and the bank limited me in the first 
place to a sum around that amount, and we borrowed 
the amount from the bank that we could straighten 
up with them inside of a year, then we went outside, 
from the family, and got the rest. I might add at 
this time that it was a sick sister in New York that 
had suddenly developed cancer; and it was partly the 
family affair 

Q. [A. R. 594.] Did you tell the company you 
borrowed $300 from the bank? A. I didn’t mean 
to give that interpretation. JI meant I incurred an 


indebtedness of $300.” 
[A. R. 596.] Cross-examination of Lugoff: 


“Q. From whom did you borrow the difference 
betwen $165 and the $300, Mr. Lugoff? A. From 
my brother-in-law. 


oe 


Q. How much did you get from him? A. $150. 

Q. Did you get that by check? A. I don’t know 
I don’t believe so—my wife got it 

Oy Your wite got it from Abumry Geld: Ay 
Ginais correct. 

©. Is he her brother? A. He is her brother. 


Q. Was the money deposited in any bank account ? 
A. No, she took it to New York with her. 


©. Was the money obtained from the Bank of 
America deposited in any bank account? A. No.” 


Note that the Board introduced this testimony at the 
close of the case. Note that Lugoff got $45.00 prior to the 
time he claims he asked Tobin about the security of his 
job, and that after he paid off $32.50 from this $45.00 
loan of June 18, he had $132.50 net and this is without 
reference to the amount it took to pay off the balance of 
any previous loan on his car, but he says he told Palmer 
there was “‘a moral obligation” to pay “that $300.00 loan.” 


Regardless of the efforts of Mr. Lugoff and the Board's 
attorney to remove what the Board’s attorney said was 
an “implication left in the record that Mr. Lugoff had 
borrowed $300.00 from the Bank of America,” we con- 
tend that the explanation does not remove the implication, 
because, until the representative of the bank was pro- 
duced in court, Mr. Lugoff’s testimony was direct and 
unequivocal that he had borrowed $300.00 from the bank 
against his automobile as security. Repeatedly through- 
out his testimony, prior to the appearance of the bank’s 
femrecentative, Nir. Lugoff referred to “this loan,” “that 
loan,’ ‘fa loan,” ‘‘a $300.00 loan,” ‘the $300.00 loan,” 
“that $300.00 loan,” “this $300.00 loan.’ 
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If Lugoff told his employer there was ‘‘a moral obliga- 
tion” for the employer to pay “that $300.00 loan” Lugoff 
knew that he had obtained only $165.00 from the bank, 
less the $32.50 due on the prior unsecured loan, which 
was paid off immediately following his obtaining the loan 
on the car, and less whatever sum was necessary to pay 
off any balance of the previous loan on the car. 


In his endeavor to explain that which the Board’s 
attorney referred to as “an implication,” Lugoff said that 
he did not borrow any additional funds but that his wife 
borrowed additional funds from her own brother in order 
to visit her sister who was also her brother’s sister who 
had suddenly become sick with cancer in the East. 


Would any member of this Court be willing to employ 
Mr. Lugoff in a representative capacity? 


The Board refers to a statement in the answer of re- 
spondent to the effect that Lugoff was reinstated in 1938 
[A. R. 96]: “On the same ground as the other em- 
ployees who were reinstated pursuant to the strike settle- 
ment agreement.” The Board implies that there was testi- 
mony to this effect and repeats this reference many times 
throughout its findings. There was no such testimony. 
The fact that the Board found it necessary to set up a 
straw man by repeatedly resorting to a statement in the 
answer and to disregard the evidence, demonstrates the 
Board’s own opinion that there was no substantial evi- 
dence to support its findings. 


The Board states erroneously [A. R. 96] that Palmer 
testified “in support of respondent’s contention that Lugoff 
was discharged ‘pursuant to the agreement under which 
he had been reinstated.” The evidence clearly shows 
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that Palmer did not so testify. If a statement in the 
answer differs from Palmer's testimony, the testimony 
and not the pleadings govern. We do not admit that 
the Board could make a case if it were legal for it to 
ignore the evidence and look at the answer, but certainly 
ieemalkkcs no case when the evidence is considered, ‘Ihe 
Board, it is to be noted, failed in many respects to sus- 
tain its own pleadings by the evidence. If the pleadings 
were to govern there would be no need for trials, find- 
ings and appeals to this Court. 


The Board in its findings [A. R. 94] refers to the 
so-called union activities of Lugoff, which it concludes 
were the cause of Lugoff’s dismissal. The Board ignores 
the fact that there was no testimony whatsoever to the 
effect that knowledge of Lugoff’s alleged activities ever 
reached Palmer. Tobin admitted only that he heard re- 
ports of the circulation of one petition in 1939. 

ao, (A. R. 510.] (Sy Board’s attorney.) alien 
did you first learn of any attempt to organize the 
classified employees? A. (Tobin) I don’t believe 
I ever did have any definite information that they 
were trying to organize the department. 

Q. What about this petition that Lugoff was cir- 
enlemmee . . . |A. R. 5ll.) What kind of 
petition was it? A. I don’t know—I never saw 
the petition; never even made any inquiry about it. 

Q. When did you hear about the petition? A. 
icon t recall. 

QO. Wasn’t it just prior to Mr. Lugoff’s discharge 
just a week or two? A. I am quite sure it wasn't 

It seems to me it was sometime before that 
several months [A. R. 512] nearer the middle 
of 1939 than it would the early part of 1940. 
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The Board ignores Palmer’s positive testimony that 
he had no knowledge of Lugoff’s union activities [A. R. 
579] that the discharges were made on his sole responsi- 
bility [A. R. 583] and that union activities had nothing 
[A. R. 583] to do with his decision to terminate Lugoff’s 
employment. 


The Board says [A. R. 94-95]: “In May he (Lugoff) 
openly circulated a petition authorizing the Guild to rep- 
resent this group (classified advertising section) of em- 
ployees.” 


That word “openly” was used by the Board as part 
of the foundation for its conclusions of law and its order. 
An examination of the evidence reveals this finding was 
wholly unsupported. Lugoff, on his direct examination, 
as a witness called by the Board, testified [A. R. 195] 
that in May, 1939 he went around with a petition 
[A. R. 196] telling different members in classified that 
they could get the Guild to bargain for them without 
becoming members of the Guild providing they got a 
majority in classified to sign a petition. Three people, 
besides himself, signed the petition, making a total of 
four names on it. He needed a total of seven names to 
have a majority. 


He testified that he circulated the petition right in the 
plant, that Tobin was around in the department most 
of the time, that [|A. R. 197] “Tobin came in during the 
noon hour while I was speaking, talking privately to one 
or two of the employees of the classified.”” In testifying 
in reference to the circulation of a third petition [A. R. 
228| Lugoff said: “The other petitions were circulated 

to just a few.” “Other petitions” would include, 
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therefore, the first petition of May, 1939 which the Board 
found Lugoff ‘‘openly” circulated. 


On cross-examination Lugoff testified [A. R. 250]: 
“That from 1934 he was continually harassing Mr. 
Tobin in reference to compensation and working condt- 
tions.” 


In reference to the first petition Lugoff testified on 
cross-examination [A. R. 265] that he approached six 
Simo total of 12 in his department, The Tirral 
Examiner |A. R. 266] informed the Board’s attorney 
that the attorney had brought out on direct examination 
that Lugoff passed the petition “during working hours 
within knowledge of the respondent.”” Whereupon Lugoff 
stated, 


“T would like to make an objection to that state- 
ment ‘working hours.’ I did pass a petition around 
during the day but it was during the noon hour when 
we were supposedly at lunch . . . [A. R. 267] 
there were other times after hours, after five o'clock, 
that I walked up the street with them and talked 
about it to them too.” 


Three of the six people signed and three did not. 


“Mr. Tobin, during the lunch hour came in the office, 
eat down and went out . . . [A. R. 268} hen 
I started circulating the petition, Mr. Tobin was not 
in but during the circulation he came in. I never 
Gireulated it at the time he was there . . . [A R: 
269.] Now, this first petition (the one of May, 
1939) I doubt whether Mr. Tobin was in the office 
wien I was circulating it . . . the first petition 
and that contract I made out following was given 
to people and was given to them in such a way. tor 
instance, that—you see the people that I contacted 
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on this first petition and the contract were more 
afraid of their jobs than I was. There seemed to 
be a fear in the department that if the management 
caught them doing anything like that that they would 
lose their job and on this first petition and the fol- 
lowing contract, the petition was left in their hands 
and I walked away. There was nobody around. 
The signatures weren't obtained at the office. They 
were obtained at lunchtime while we were eating 
lunch.” 


The Board says: “From the testimony of Tobin, who 
had admitted hearing ‘rumors’ of Lugoft’s petition we are 
convinced and find, as did the Trial Examiner, that by 
May, 1939, the respondent was aware of Lugoff’s union 
activity.” From the quotations hereinabove made, it is 
apparent that the Board’s conviction is contradicted by 
the evidence. 


The Board finds that in August, 1939 [A. R. 95]: 


“Lugoff engaged in an argument with another em- 
ployee whom he accused of spreading rumor that the 
‘management was going to close down the plant if 
the Guild in its negotiations for a new contract didn’t 
act reasonable. During this argument George 
Palmer, son of one of the respondent’s owners, 
interposed and declared, according to Lugoft’s testi- 
mony, that he ‘knew that (the rumor) was a fact 
and he was willing to gamble on it.’ We credit 
Lugoft’s testimony, as did the Trial Examiner.” 


The Board implies that such evidence, if true, would be 
substantial, and yet the fact remains that respondent 
completed the contract with the Guild [Exhibit 17-B, A. 
R. 609-617] and that during the negotiations [A. R. 
315] no such threats were made by the management or 
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its negotiator and in fact that the negotiator stated that 
he had no knowledge of any threats being made. LPalmer 
testified {A. R. 575] that he made no statement to the 
effect that the paper would close down unless the Guild 
was more reasonable in its demands. 


The Board attaches weight to the fact that Lugoff’s 
reinstatement was accompanied by a note, dated August 
22, 1938, signed by T. H. Young, business manager, 
as follows [A. R. 98]: “You will be retained in your 
present position with final decision on January 1, 1939, 
The intervening period will be probationary.’ The Board 
says, and uses as an argument, ‘““The respondent made no 
effort to explain why terms of reinstatement opposed to 
those upon which it [A. R. 99] asserts Lugoff was rein- 
stated should be set forth in the letter.” 


The testimony of Palmer as to reinstatement and 
Lugoft’s testimony about a $300.00 loan, went to the 
“why” of reinstatement—not the terms. The Board is 
again ignoring the evidence and looking at the pleadings. 


The Board concludes [A. R. 99]: 


“we find that Lugoff’s reinstatement in 1938 was 
not conditioned on, or connected with, the reinstate- 
ment of the other employees or the Board's decision 
in the earlier case, but instead was conditioned solely 
upon his satisfactory work during the probationary 
period established by the letter of August 22, 1938. 
The respondent’s claim that Lugoff was discharged 
‘pursuant to the agreement under which he was re- 


instated’ must be rejected.” —_ 
Wo] 


The testimony offered by respondent was,that Lugoff 
was discharged, “pursuant to the agreement,” etc. The 
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Board is again ignoring the evidence and looking at the 
pleadings. The Board again sets up its straw man to 
have something to knock down. Respondent bases its 
claim upon the evidence presented to the Board’s Ex- 
aminer as heretofore set out. Since the Board looks to 
the pleadings instead of to the evidence, it admits that 
the evidence does not support its conclusions. The Board 
also refers to the “conditions” of reinstatement, again 
ignoring Palmer’s and Lugoff’s testimony as to the “why” 
of reinstatement. 
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“The respondent’s claim that Lugoff’s services were 
unsatisfactory, like its alternative assertion that 
Lugoff was discharged ‘pursuant to the agreement 
under which he was reinstated’ is not supported by 
the Tecord, 


Note here again in the reference to “alternative asser- 
tion” the insistence of the Board to set up the straw 
man and make a case out of a pleading when the evi- 
dence gives it no ground to stand on. 


But let us consider the statement that “Respondent’s 
claim that Lugoff’s services were unsatisfactory” is not 
supported by the record. The Board [A. R. 101] notes 
that Lugoff was not discharged nor notihed that he was 
still on probation after January 1, 1939. The Board 
ignores the fact that Lugoff averaged in earnings $25.05 
a week for the last 13 weeks prior to January 1, 1939, 
and that he averaged $19.72 a week the last 13 weeks 
before he was discharged in March 30, 1940. [A. R. 
175-177.| If the Board does not recognize the province 
of management then its order to respondent to reinstate 
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Lugoff amounts to an order to employ him for life re- 


gardless of what he nught produce. 


The Board further ignores the fact that a failure to 
discharge Lugoff until March 30, 1940, when the Board's 
decision was reached in the earlier case, supports Palmer’s 
testimony as to his reasons for reinstating Lugoff after 
the first discharge. 

Mie iscard says [A. R. 100]: 


“In the nornial course of business it was the duty 
of Tobin and Young to recommend discharges to 
Palmer and after obtaining his approval, make dis- 
charges, such practice was not followed with respect 
fomLucoit.” 


In making that statement and drawing an erroneous con- 
clusion therefrom the Board ignores the fact that at the 
same time that Palmer discharged Lugoff, he discharged 
Schlichter and Yeaman; ignores the fact that the Board 
found the discharge of Schlichter to have been lawful; 
and ignores the fact that the Board did not even file 


charges against respondent for the discharge of Yeaman. 


Called as a witness for the Board, Palmer explained 
why he did the discharging [A. R. 159]: 

PO. What I am trying to ascertain me wwhether 
in the discharge of Mr. Schlichter and Mr. Lugoff 
VOlns Was a secondary interest? . . . A. Well, 
no. Mine was the primary interest. 

©. Why? A. Well, because I had been the one 
who had been the leader or at least carrying the 
brunt ot the N, L. R. B. activities as 1 related, and 
1 was the logical one to give the decision * 
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It was logical that Paimer would make all three dis- 
charges and not ask Tobin to make one, Young to make 
one and Swisher to make one. Palmer testified [A. R. 
583] that he asked Young to inform him whether or 
not Lugoff was doing any better, and that on being in- 
formed that he was not, Palmer terminated Lugoff’s 
services at the same time that he terminated the others. 
Palmer, it must be kept in mind, reinstated Lugoff after 
Tobin had discharged him. It was therefore more logical 
that Palmer should order the subsequent firing of Lugoff 
than that Tobin should do it. There was no going over 
anyone’s head in that second discharge. It was logical] 
that Palmer do the discharging of Yeainan and Schlichter 
because their cases were involved in a N. L. R. B. matter 
and the responsibility rightly should have been taken by 
Palmer. 


The Board states as a finding of fact [A. R.101]: “Nor 
was Palmer able to cite a single complaint he had received 
concerning Lugoff’s work during the period of his rein- 
statement.’ Let’s examine Palmer’s testimony when 
called as a witness by the Board. [A. R. 152]: He did 
not consider it important to find out how much money he 
was making on Mr. Lugoft’s services, 

“as long as I believed that someone else could do 
better than Lugoff . . . IJ thought most anybody 
could . . . who would work hard. Mr. Lugoft 
in my opinion is lazy and I thought that most any- 
body who was enterprising could produce more than 


he . . . [A. R. 153.] I have seen him sleeping 
in his car parked along the street there in the after- 
noon . . . As a matter of fact | thie 


Lugoff before his discharge was regularly loafing in 
the afternoon 
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> 4A. kh. 155.| Had you ever complained about 
ite seueoite . . . ws. No, | didn’t have te. 
Others would complain to me. 


Q. Who complained to you? A. Mr. ‘Tobin, 
Mr. Young.” 


Tobin testified that he frequently saw Lugoff playing 
marble games in a barber shop during business hours. 
eee 20-927; 540.) Palmer asked tor a statement 
from Young as to whether Lugoff’s work was satisfac- 
tory and received the answer that it was not. [A. R. 


583. | 
The Board says [A. R. 101]: 


“the production records, which admittedly were pre- 
pared after Lugoff’s [A. R. 102] discharge, are not 
conclusive. More significant, in our judgment, is the 
fact that although Tobin and Young were fully aware 
of the nature of Lugoff’s work for a period of 19 
months they did not see fit to recommend his dis- 
Giarge,” 


Let us consider the Board’s statement that the figures 
of Mr. Lugoff’s production are not conclusive. The 
Board means to say that in its judgment Lugoff was 
producing for his employer all that he should have pro- 
duced. The Board has neither knowledge, experience, nor 
competency to substitute its judgment for the judgment 
of the management. In giving weight to the fact that 
the production records were prepared after Lugoff's dis- 
Giazeen the Board cotnpletely ignores the fact that the 
Board's Exhibits GA-6B and 6C [A. R. 174-176] were 
records asked for by the Board's attorney [A. R. 203: 
349| and that those records were compiled from records 
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kept currently by the respondent. The Board overlooks 
the fact that Lugoff testified [A. R. 211] that his “line- 
age had increased steadily from December on until March, 
1940.” Following his testimony and to show its falsity 
and to impeach the witness, Tobin testified from the 
records for which the Board had asked [A. R. 457-458], 
that whereas Lugoff’s average weekly earnings between 
January 1, 1940 and March 28, 1940 were only $19.72, 
he averaged $21.41 between July 1, 1939 and December 
28, 1939, and that as to lineage Lugoff produced during 
that period when he said he was steadily increasing, to 
wit: January 1, 1940 to March 28, 1940, a weekly aver- 
age of 567 lines against a weekly average of 646 lines 
for the period July 1, 1939 to December 28, 1939. The 
Board cannot deny these figures but states that they are 
inconclusive. They are certainly conclusive (1) that 
Lugoff’s production was not steadily increasing as he tes- 
tified, and (2) that Young correctly informed Palmer 
that Lugoff was not doing better. We again call atten- 
tion to the fact that the records [A. R. 175-177] reveal 
that the last 13 weeks before January 1, 1939, when 
Lugoff was on trial, Lugoff’s average weekly earnings 
were $25.05, while the 13 weeks prior to his discharge 
his weekly earnings averaged $19.72. The Board’s Ex- 
hibits 6A-6C [A. R. 174-176] also reveal that prior to 
Lugoff’s receipt of a $24.00 a week guarantee in July, 
1939, Lugoff produced more business and thereby earned 
more money that he did after the receipt of the guaran- 
tee. Those exhibits reveal that during the first 13 weeks 
of 1939, before the receipt of the guarantee of S220 
week, Lugoff’s average earnings were $22.68. During 
the corresponding 13 weeks of 1940, Lugoff’s average 
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earnings were $19.72. These records afford substantial, 
concrete and uncontradicted evidence that Lugoff should 
have been discharged. Naturally, until Palmer asked for 
their recommendation, neither Tobin nor Young would 
recommend Lugoff’s discharge to Palmer in the face of 
the fact that Palmer had taken the responsibility for re- 


instatement after Tobin had discharged him. 


The Board attaches weight to the fact that Lugoff, 
among four sales persons, was second high producer. 
The Board ignores the testimony of the classified adver- 
tising manager that Lugoff had the best territory [A. R. 
481]: 

“there was much more potential advertising in that 
territory . . . that fact was borne out each week 


[A. R. 482] by the number of leads he wouid get 
from the other papers in his territory a 


The Board attempts to explain the evidence that Lugoff 
on a comparative basis was making a poorer showing 
than the three other outside sales persons by saying 
that Lugoff lost three accounts. Lugoff admited [A. R. 
598] that selling classified advertising constantly involved 
“driving for new business” to get new accounts to offset 
lost accounts. 


The analysis on the comparative basis was made by 
Harry R. Ringwald [A. R. 470], auditor for respondent, 
who testified that the total classified lineage of the paper 
Tommno2 Was 16.1 per cent less than that of 1937 and 
that of this total lineage, Reid's loss was only 6.9 per 
cent, Allen’s loss was 30 per cent, McKellar’s loss was 
10.2 per cent and Lugoff’s loss was 35.7 per cent. 


=pEe 


The Board holds [A. R. 102] that more significant 
than the production records of Mr. Lugoff “is the fact 
that although Tobin and Young were fully aware of the 
nature of Lugoff’s work for a period of 19 months, they 
did not see fit to recommend his discharge.” The strike 
settlement agreement was signed on July 30, 1938. [A. 
R. 17-21.] Lugoff was discharged and reinstated about 
August 9, 1938. Palmer had over-ridden Tobin’s previ- 
ous discharge and taken the responsibility for Lugoff’s 
case. The fact that either Tobin or Young recommended 
Lugoft’s discharge until questioned by Palmer is evidence 
that they understood the reasons for Lugoff’s reinstate- 
ment, that they understood the matter was awaiting the 
outcome of the N. L. R. B. case. The fact that they 
did not ask for Lugoff’s discharge when the records 
clearly showed he was entitled to discharge supports 
Palmer’s explanation of why he reinstated Lugoff. 


The Board [A. R. 102], im its further “attempiomrs 
substitute its judgment for the management’s judgment 
makes light of the fact that Sellers, an inexperienced 
office boy, stepped into Lugoff’s job and immediately did 
a better job than Lugoff had been doing. But this can- 
not be disregarded in judging Lugoff’s fitness for em- 
ployment. The progress that has since been made by 
Sellers as contrasted to the lack of progress by Lugoff, 
sustains the management’s judgment and proves the in- 
competency of the Board as a manager. 


The Board [A. R. 103] attaches weight, in support 
of its conclusions, to the fact that Sellers received the 
same minimum guarantee that Lugoff received. Since 
a minimum guarantee of $24.00 had been set up for the 
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department, there was nothing to do when it was de- 
cided to keep him in the job but to pay Sellers the same 
minimum that had been paid to Lugoff and certainly it 
could be paid to Sellers more cheerfully than it could 
be paid to Lugoff because Sellers produced more business 
than Lugoff did for respondent. 


The Board finds [A. R. 103] that “Respondent also 
asserts that Lugoff was discharged because his commis- 
sions failed to cover his guaranteed weekly minimum 
salary.” The Board again ignores Palmer’s testimony 
and misinterprets respondent's Exhibit 16. [A. R. 589.] 
When the Guild representatives asked for the reinstate- 
ment of Mr. Lugoff after his final discharge in 1940 
the respondent's attorney advised the Guild | Respondent's 
Exhibit 16, A. R. 589] that one of the reasons why 
the management would not reinstate Lugoff was because: 
“the management believes that the territory justifies earn- 
ings sufficient to cover the minimum guarantee.” 


The Board [A. R. 103] comments on the testimony 
as to Lugoft’s sleeping on the job, failure to call on pros- 
pective clients when requested to, and playing marble 
games during working hours. The Board says: 

“The events in question occurred sometime before 
Lugoff’s discharge and were either known to Tobin 
and Young at the time they considered his record 
and decided it did not merit discharge, or were not 
known until after Lugoff’s discharge in March, 


1940.” 


We call attention to the absence of testimony that Tobin 
and Young ever decided Lugoff's record “did not merit 
discharge.” We call attention to Palmer’s testimony that 
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when he asked Young if Lugoff was doing any better 
Young informed him that he was not. If Palmer had 
not taken responsibility for Lugoff, Lugoff would not 
have been working at the time. 

The Board says [A. R. 104]: that Palmer’s explana- 
tion for his discharge of Lugoff “would be applicable 
had Lugoff been reinstated on the same terms as employees 
reinstated under the strike settlement agreement.’ We 
have previously called attention to the Board’s disregard 
of the evidence and its attempt to build a case on a state- 
ment in the answer. If the Board had not ignored 
the testimony of Palmer, the Board would have said that 
“Palmer’s explanation of why he made the discharges 
was entirely consistent with Palmer’s testimony as to why 
he reinstated Mr. Lugoff in 1938.” 


The Board says [A. R. 104]: 


“Lugoff was most active in organizing the re- 
spondent’s unorganized employees and at the very 
time of his discharge was engaged in circulating a 
petition to that end.” 


We have previously commented upon the first petition 
which Lugoff said he circulated in 1938 to 6 of 12 em- 
ployees in the Citizen-News and on which he obtained 
three signatures. Let us call attention further to the 
testimony of Lugoff [A. R. 259] that prior to the strike 
in 1938 three out of four of the classified employees 
were tnembers of the Guild. And if respondent was not 
disturbed by that condition, certainly it was not dis- 
turbed, if it knew, that Lugoff had obtained three signa- 
tures including that of Helen Brichoux Kavalosky [A. 
R. 260], who was an active Guild member. Brichoix 
was still employed by respondent at the time of the 
hearing. [A. R. 260.] 
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Lugoff’s circulating of a second petition some months 
after the first in which he called attention to a Guild 
contract with the Los Angeles Herald Express produced 
no different results, according to his testimony. [A. R. 
308.] He circulated it among 6 persons and got 3 
signatures. 


About March 15, 1940, according to Lugoff [A. R. 
329], he showed a third petition (Board’s Exhibit 19). 
He obtained no signatures in the two weeks prior to 
his discharge. [A. R. 330.] This petition he said he 
showed to Whitebrook, Davis, Brichoux, Bovee and Allen. 
[A. R. 228.] Florence Davis, head of the ’phone room, 
said a petition like that would go over good. [A. R. 
229-30.| The petition reads as follows. [A. R. 227]: 

“We, the undersigned, consisting of a constituted 
majority of workers of the Classified Department 
of the Hollywood Citizen News, believing, as the 
management has stated from time to time, that all 
workers of all departments in the Citizen News are 
entitled to the Rights and Privileges obtained by 
the Editorial department in its contract with the 
management, and, taking the management at its word 
when it further states that they the Citizen News, 
although believing that all the workers of all depart- 
ments are entitled to these Rights and Privileges, 
will not bind themselves in any way to recognize 
such Rights and Privileges until the time that such 
departments do obtain a majority of workers in 
their respective departments and do then petition a 
bargaining agent under the National Labor Rela- 
tions Act. 

“Therefore we do hereby petition the Los Angeles 
Newspaper Guild to act as the bargaining agent of 
the Classified Department of the Citizen News and 
do authorize them to obtain written commitment of 


such Rights and Privileges in a separate contract. 
“Signed : - 
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The contents of that petition reveal that if the man- 
agement had known about its circulation and contents, 
the management certainly would not have been disturbed. 
The contents of the petition not only reveal that its cir- 
culation could not have been the cause of Lugoff’s dis- 
missal but they also reveal the falsity of the Board’s 
ruling that the respondent was interfering, restraining 
and coercing its employees in the exercise of their rights 
under the National Labor Relations Act. That petition 
establishes that the respondent had made it clear to its 
employees that they were entitled to all the privileges 
of the National Labor Relations Act. 


Further, it should be noted that Patricia Kiulloran, 
head of the Citizen-News Unit of the Los Angeles News- 
paper Guild [A. R. 378], prepared the petitions for Mr. 
Lugoff, that [A. R. 380; 390] she was active in many 
ways in promoting membership in the Guild, that what- 
ever Mr. Lugoff did he did at her instance and direction, 
and that Miss Killoran was still in the employ of the 
respondent at the time of the hearing on this matter and 
had been so employed for 12 years [A. R. 350], that 
she had been through the strike [A. R. 375], that she 
had directed a campaign to induce advertisers to with- 
draw advertising from the newspaper, that [A. R. 374] 
she had worn a placard while parading in front of Holly- 
wood business houses which read: “Judge Palmer Law 
Violator,” that [A. R. 388] she had plainly and emphatic- 
ally told Mr. Young that [A. R. 356] she could talk 
about unions to any extent she pleased, when Mr. Young 
told her that he could not talk about such matters. Helen 
Brichoux Kavalosky, a fellow employee of Lugoff’s in 
the classified department [A. R. 260], a member of the 
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Guild before the strike, a participant in the strike, joined 
with Lugoff in signing his petitions. She has not been 
discharged. 


The testimony of Lugoff indicates clearly that his 
union activitics did not in the least disturb the man- 
agement. His laziness [A. R. 499], his failure to make 
calls [A. R. 507] and his lack of diligence and produc- 
tion did disturb the management. 


When Lugoff was discharged in 1940 he was paid 
severance pay [A. R. 333] according to the schedules 
set forth in the Guild contracts covering the editorial 
employees. [Respondent’s Exhibits 17-A, 17-B, 17-C, 
peiemous, 612; 622.| The amount was approxiunately 
$200.00 [A. R. 281.] No offer to return the same has 
beemmimade. jA. R. 282.] 


Acceptance of that money by Lugoff was acceptance 
of his discharge. The two were tied together. If he did 
not intend to accept his discharge he had no right to 
accept the money paid in consideration of the discharge. 
He did not later discover anything that vitiated his con- 
tract of acceptance when he accepted the severance money. 
But if he had discovered anything the obligation rested 
upon him to tender the return of the $200.00 before seek- 
ing to set aside the discharge. 


The National Labor Relations Act does not set aside 
the law of contracts. Whatever rights the Act guar- 
anteed to Lugoff did not include the right to have his 
cake and eat it too. Ile cannot contend that his dis- 
charge was unlawiul and at the same time accept the 
compensation that is incidental to a lawful discharge. 
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POINT III. 


The Board’s Orders Are Not Valid or Proper Under 
the Act. 


Since respondent is neither engaged in inter-state com- 
merce, in that its operations do not have or tend to have 
a close, intimate, or substantial relation to trade, traffic 
or commerce among the several states and do not con- 
stitute or tend to constitute a burden, hindrance, obstruc- 
tion or interference upon or with such commerce, or the 
free flow thereof, nor does a labor dispute in respondent’s 
plant or operations constitute or tend to constitute such 
a burden, hindrance, obstruction or interference upon or 
with such commerce, or the free flow thereof, it follows 
that respondent is not within the jurisdiction of the Na- 
tional Labor Relations Act or the National Labor Rela- 
tions Board and that the two purported and alleged orders 
of the Board pertaining to respondent’s business and opera- 
tions are null and void for want of jurisdiction in the 
premises. \ nw att TOY C ae pe tlh y 
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Further with regard to case No. 9994, the order ean 
the Board is also invalid, illegal and wholly unenforce- 
able in that the purported findings of the Board as to 
alleged unfair labor practices are not supported by or 
based upon creditable or substantial evidence, but on the 
contrary are merely unsupported inferences, conjectures, 
innuendoes and speculations indulged in by the Board in 
an effort to sustain its findings and order, and that the 
record is devoid of any evidence showing or tending to 
show that any of the purported acts or conduct of re- 
spondent alleged by the Board to have been done or 
engaged in by respondent, in any wise interfered with, 
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or in the internal affairs of, the Guild, or constituted 
refusal to bargain collectively with it on behalf of re- 
spondent’s employees, or constituted illegal conduct dur- 
ing bargaining negotiations with the Guild, or interfered 
with or tended to interfere with the rights of respondent’s 
employees, or otherwise constituted a violation of any 
of the rights or privileges of respondent’s employees 
under the said Act or otherwise; and that on the con- 
trary the record shows that respondent did bargain col- 
lectively cach year with the Guild and entered each year 
into collective bargaining agreements with the Guild, on 
behalf of respondent's employees, that respondent’s em- 
ployees were permitted full and complete latitude in the 
exercise of their rights and privileges under the Act, 
that respondent's employees did freely engage in union 
activities without interference or discrimination by re- 
spondent, and that such expressions by respondent or 
its officers, agents or employees alleged by the Board to 
be illegal and in violation of the Act not only did not 
restrain either the Guild or respondent's employees, but 
constituted the exercise of free speech under the Con- 
stitution of the United States, as interpreted by the Su- 
preme Court thereof. 


Further with regard to case No. 9995, the order of 
the Board is also invalid, illegal and wholly unenforce- 
able in that the purported finding of the Board that 
respondent discriminatively discharged Leonard Lugoff 
is not supported by or based upon creditable or sub- 
stantial evidence, but on the contrary is contradictory 
to positive testimony, (1) that Lugoff was reinstated 
on a plea by him that he should be given equal considera- 
tion with strikers who were temporarily reemployed pend- 
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ing a decision by the Board, (2) that Palmer accepted 
the decision by the Board as the occasion for the dis- 
charge of Lugoff as well as the two other remaining re- 
instated employees, Schlichter and Yeaman, only after 
ascertaining that Lugoff’s production had decreased and 
become unsatisfactory for the period immediately pre- 
ceding his discharge, (3) that Lugoff’s discharge by 
Palmer was consistent with the position taken through- 
out by Palmer and was made by Palmer without knowl- 
edge of Lugoff’s prior union activities which, had they 
been known, were clearly within the scope of activities 
permitted and avowedly approved by Palmer and re- 
spondent as shown by uncontradicted evidence, (4) that 
upon his discharge Lugoff accepted and retained with- 
out objection by him substantial severance pay as set 
forth in the then existing agreement between respondent 
and the Guild to be paid in the event of such a discharge, 
and (5) that the record further shows that there were 
other uncontradicted acts and conduct by Lugoff justify- 
ing his dismissal at the time of his discharge. See Bur- 
lington Dyeing & Finishing Co. v. National Labor Rela- 
tions Board, 104 F. (2d) 736 (1939), where a similar 
discharge took place under facts and circumstances some- 
what paralleling those in this case, except that there the 
officers of the company were shown to have been opposed 
to labor unions, as was not the case with Palmer. Also 
see Kansas City Power & Light Co. v. National Labor 
Relations Board, 111 F. (2d) 340 (1940), where the 
court held that even where there was opposition to the 
Union, which is denied in the case at bar, and discharges 
of union members occurred, said discharges alone are 
not sufficient to justify a finding of an unfair labor prac- 
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tice under the Act unless said discharge was motivated 
by such opposition, which it is submitted was not shown 
by the record in the case at bar. Furthermore the pre- 
sumption of the law is that the employer has not vio- 
lated the law by the discharge of a union member, and 
the burden of proof is not upon the employer but on 
the one who asserts the fact to prove the discharge was 
made because of union activities. Where the Board has 
failed, as here, to meet the burden of proof, the petition 
to enforce the order must be denied. (National Labor 
Relations Board vw. Union Manufacturing Co. (C. C. A. 
petoay) 124 F. (2d) 332.) 


Conclusion. 


It is respectfully submitted that the Board’s findings 
are not supported by substantial evidence, that its pur- 
ported orders are not valid or proper, and that a decree 
should issue dismissing the Board's petitions for enforce- 
ment of its purported orders, as being beyond and with- 
out its jurisdiction, and otherwise illegal and invalid by 
reason of the premises. 


Hartan G. PALMER, 
WILLIS SARGENT, 


Attorneys for Respondent. 


April 1942. 


